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July 30, 2013

Ms. Lesley McWhirter, Senior Project Manager
U.S. Army Corps of Engineers

Colorado West Regulatory Branch

400 Rood Avenue, Room 134

Grand Junction, CO 81501

Re: Amended Wetland Delineation Report for McNulty Gulch, Climax Mine

Dear Ms. McWhirter:

We are in receipt of your February 27, 2013, preliminary assessment of the
wetlands jurisdictional determination for McNulty Gulch, located within the approved
permit boundary of the Climax Mine in Summit County, Colorado. My client, Climax
Molybdenum Company (“Climax”), submitted a request entitled “Wetland Delineation for
McNulty Guich, Summit County, Colorado (“WD”) to the United States Army Corps of
Engineers, Colorado West Regulatory Branch (“Corps”), on September 17, 2012, to
facilitate a proposed expansion of the McNulty Gulch overburden pile at the Mine.! That
WD was supplemented by a legal analysis which | submitted to the Corps in support of
Climax’s WD on December 4, 2012.

More recently, Climax submitted an amended version of the WD to incorporate
an updated understanding of the hydrologic and drainage conditions associated with the
WD study area. Specifically, Climax has determined that a portion of the far east side of
the southern drainage in the WD study area has the potential to report to the east
stormwater interceptor at the Mine instead of into the wastewater treatment system at
the site. Because of this potential (albeit artificial) connection to the east stormwater
interceptor, the amended version of the WD identifies the small portion of the east side
of the southern drainage as being circumstantially different from the areas that are part
of the waste treatment system, and therefore the jurisdictional status under the Clean

1 The term “Climax” will be used to refer to the owner and operator of the Climax Mine. The entire Mine
operation, including the overburden area, and the entire waste treatment system will be referred to as
“Mine” or “Climax Mine.” “Overburden” is the rock and soil that lies above the ore body at a mine and that
must be removed to access the ore.
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Water Act (“CWA”) of this small portion of the east side of the southern drainage must
be assessed separately from those subject to the waste treatment system exemption.

Your letter stated that a more definitive decision on an approved jurisdictional
determination (“‘JD”) must await field work after the snow melt at the Mine in the
summer. In the meantime, we want to point out areas where resolution of one or more
of the overarching issues raised in your letter could obviate the need to await field
studies or will provide additional clarification and information that may be useful during
any field study. While we have a different view of many points in your preliminary
assessment, this response focuses upon your letter’'s interpretation of the application of
the waste treatment exemption under the CWA to specified wetlands in McNulty Gulch.
After the Corps has had an opportunity to review this response, Climax would like to
discuss all the issues with you and other responsible Corps officials at your earliest
convenience.

Numbered paragraph 3 of your February 27, 2013, letter is at the heart of the
issues we feel are most critical and states:

3. Aguatic features specifically designed and currently
functioning as a part of the waste treatment system are not likely
to be considered waters of the U.S. In light of recent
determinations, naturally occurring streams which carry waste
water from existing mining operations may on a case-by-case
basis be considered part of the waste treatment system. We
note, however, that wetlands adjacent to such streams would
likely be considered waters of the U.S. if they were not designed
and currently do not function as a part of the waste treatment
system. Other aquatic features which were not designed to be
part of the waste treatment system or which do not convey waste
water from existing mining operations may also be potential
waters of the U.S. For instance, fens and other wetlands and
streams upslope of the existing mining operations in the southern
portion of the study area are naturally occurring and do not
appear to be part of the designed system or located in a position
where they carry waste water.

Based on our initial evaluation, it appears most of the features in
the study area would be considered potential waters of the U.S.
As noted, however, we cannot complete our evaluation until a
representative from this office conducts a site visit. Following the
site visit, we will complete the AJD for the study area as
expeditiously as possible.

CLARK HILL
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The following analysis covers issues related only to specified areas in the
southern drainage of the WD study area. As detailed in our previous submittals, there
are two main drainages within the WD study area. The McNulty Gulch overburden
stockpile is located within the southern drainage area and rainwater and other flowing
surface waters within this drainage generally move from east to west, through the
overburden stockpile area, eventually reaching a drainage ditch or a sediment pond
near highway 91 in the northwest corner of the WD study area. Water from a substantial
portion of the southern drainage flows into the Climax wastewater treatment system.
Water in and around the sediment pond feeds into conveyances and features that
channel water into additional components of the treatment facility. All treated water is
then conveyed to Tenmile tailing storage facility. Most of the water from the tailing
storage facility is used for ore processing, and the rest is conveyed to the north for
second stage metals removal prior to being discharged to Tenmile Creek pursuant to a
Colorado Discharge Permit System (“CDPS”) permit. While Climax submitted a
description of the treatment system with its WD and emphasized key elements of the
system in the December 4, 2012 supplemental analysis, additional details are presented
below in the Factual Background section which we hope will further clarify Climax’s
position.

As stated in the WD, Climax does not dispute that aquatic features in the
northern portion of the study area are likely jurisdictional, at least under existing Corps
guidance. We believe that additional clarification of two key issues raised by your letter
may be the basis for a resolving the non-jurisdictional status for the portion of the
southern drainage that reports to the wastewater treatment system at Climax, namely:
(1) whether the engineered and aquatic features in the portion of the southern drainage
that reports to the wastewater treatment system were initially “designed” to function as
parts of a waste treatment system, pursuant to applicable permits, and therefore are not
now “waters of the United States” subject to Corps jurisdiction; and (2) whether, in any
event, Climax’s drainage and treatment system renders “insubstantial” any water quality
effects from waters within the southern drainage on “waters of the United States”
downstream of the single point of treated discharge to Ten mile Creek.

|. FACTUAL BACKGROUND SUPPORTING CLIMAX’S POSITION THAT THE WASTE
TREATMENT EXEMPTION APPLIES TO A PORTION OF THE SOUTHERN
DRAINAGE OF THE WD STUDY AREA

The historical and factual record supporting Climax’s position that a portion of the
southern drainage of the WD study area is non-jurisdictional, based upon the waste
treatment exemption, can be summarized as follows. The Climax waste treatment
system, completed before 1977, was engineered and designed to allow impacted water
to be diverted to the interior of the site, including water that comes into contact with the
overburden stockpile in the southern drainage of the WD study area. This is best
illustrated by means of an aerial view of the site which identifies the areas within the
southern drainage that have historically been considered part of the Mine's hydrological

CLARK HILL
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cycle and waste treatment system. See Figures 2 and 4 submitted with the amended
WD. Facilities within the interior of the site, including the McNulty stockpile area, have
been engineered and designed as part of the waste treatment system to convey
impacted water to the Climax wastewater treatment system for treatment and use in ore
processing or for discharge. For jurisdictional purposes, specified surface waters and
wetlands within the southern drainage of the WD study area cannot be considered
independently of the engineering of the McNulty stockpile and wastewater treatment
system. The waters in the southern drainage identified in the amended WD as part of
the Climax engineered process water cycle, and not the natural hydrological cycle
before operations began, are not jurisdictional. Those waters drain to a conveyance
ditch or a sediment pond, and ultimately to additional components of the treatment
system for either reuse in Mine operations or for permitted discharge.

A. The Southern Drainage of the WD Study Area Was Designed, Constructed,
and Operated before 1977 as an Integrated Waste Treatment System For the
Climax Mine

We agree with your conclusion that flowing surface waters in the southern
drainage of the WD study area may be part of a “waste treatment system.” Indeed,
available documents conclusively establish that the surface waters and attendant
wetlands identified in the revised WD are, and have been, a part of the initially designed
treatment system since well before 1977.

Based upon historical records, flows within McNulty Gulch were largely severed
from their connection to Tenmile Creek in 1936 and continued to be severed until the
mid-1970s. These flows were diverted from McNulty Gulch and used for milling and
mining purposes. In the mid-1970s, flows from a portion of the WD study area (the
northern portion which is not at issue for purposes of Climax’s JD request) were routed
through the east stormwater interceptor to Clinton Reservoir, which eventually reports to
Tenmile Creek. The remaining portion (the southern portion) was routed into and made
a part of the wastewater treatment system at Climax. In the 1990s, a pipeline and drain
system was constructed on the far eastern side of the southern drainage to convey a
portion of the flows from that area of the drainage into the east stormwater interceptor.
See Figures 2 and 4 of the revised WD.

Water within the process water circuit originates from precipitation that falls on
the open pit and infiltrates into the historic underground mine workings and from
precipitation that falls into the area between the east and west stormwater interceptor
ditches that were constructed in the mid-1970s. The process water circuit also includes
water that infiltrates the tailing impoundments and precipitation from other mine
disturbances, such as from the overburden stockpiles located east of the mill (North 40
stockpile) and in the southern drainage of the WD study area. Separation of the
impacted waters at the Mine from upgradient stormwater was achieved by construction
of interceptor ditches designed to convey stormwater runoff around and away from the
circuit that captures, stores, treats and moves process water and other water sources
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impacted by Climax’s operation. Both EPA and Colorado regulations prohibit
discharging these combined impacted water sources as stormwater, and they must be
treated prior to discharge. In short, the interceptor ditches effectively separate and
isolate any water impacted by Climax operations so that it can be treated within the
Climax water treatment system, while clean stormwater runoff continues to be diverted
away from and around the site.

B. The Current Climax Mine Has An Engineered Hydrological Cycle Far Different
From the Natural Cycle in Existence prior to 1936 and the Current Cycle
Functions as an Integral Part of the Mine’s Wastewater Treatment System

For decades, Climax has operated and maintained a comprehensively designed,
engineered, and operated water conveyance and treatment cycle which has altered the
natural cycle (starting when Climax was operating in the 1930s). The current
configuration of Climax was substantially completed in 1974 and Climax has operated a
comprehensive wastewater treatment system since before that date in accordance with
a CDPS permit (No. CO-0000248) which authorized discharge of treated water to
Tenmile Creek. The CDPS program is the EPA-approved permit program that
implements the CWA's National Pollutant Discharge Elimination System (“NPDES”)
permit program in Colorado. ?

All treated water at the Mine is stored within a large process pond for ore
processing purposes. Depending on site water balance needs and water rights
requirements, a portion of the stored process water treated through Climax’s water
treatment system may be discharged to Tenmile Creek pursuant to Climax's CDPS
permit, which was recently renewed effective April 1, 2013. The “fact sheet” and related
background documents for the CDPS permit specifically define and describe the extent
of the process water circuit and associated water treatment system and identify
impacted water associated with Climax’s overburden stockpiles, including the McNulty
stockpile in the southern drainage of the WD study area, as part of the process water
circuit and treatment system. Climax’s 1977 Colorado Mining and Reclamation Plan
(“1977 Plan”) relating to McNulty Guich, as well as the current NPDES/CDPS permit,
demonstrate that the overburden pile and a large portion of the southern drainage of the
WD study area was designed and engineered as part of the wastewater treatment
system to convey wastewater and other impacted drainage to various components of
the treatment system. The 1977 Plan references the construction of the east and west
stormwater interceptor canals, as well as a related interceptor canal for McNulty and
confirms that the treatment system and the discharge to Tenmile Creek were covered
by an NPDES/CDPS permit in 1977. The design and operation of the treatment system
were described in detail in our previous submittals and will not be reproduced here.

The treatment system has existed since before 1977 and the connection
between the McNulty overburden pile (located within the southern drainage of the WD

2 3ee Colo. Rev. Stat. §§ 25-8-501-505; 5 Colo. Code Regs. 1002-61.
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study area) and the exempt waste treatment system has been recognized and
incorporated in the facility’s past and present NPDES/CDPS permits, as well as other
related authorizations such as the facility's Colorado Division of Reclamation, Mining
and Safety Reclamation Permit and Plan. The overburden stockpile was specificaily
engineered and designed for stability, diversion of runoff, and control of drainage as part
of the waste treatment system. For example, the 1977 Plan describes the McNulty
overburden pile as follows:

The McNulty Dump (8) will be a primary waste disposal area for
the Open Pit and will remain active throughout the life (phases 1
through V) of the Open Pit. Preparatory work which has
already begun includes tree removal, topsoil stripping for dump
stability, clear water diversion facilities and utility relocation.
Ultimate acreage of the dump is approximately 370 acres with a
capacity of 270 million tons of waste material. Topsoil has been
used immediately for reclamation purposes or stockpiled (7).
Approximately 20,000 cubic yards of topsoil have been stripped
to date and approximately 250,000 cubic yards will be stripped
during Phase Il and used similarly.

The lowest section of the dump is located near the mouth of
McNulty Gulch at an elevation of 11,170 feet, while the upper
section is near the head of McNulty Gulch at an elevation of
12,400 feet. The dump is designed in 100 foot lifts each with a
bank slope approaching 1.5:1. The overall slope will fall
between 3:1 at the lower end of the dump and 2.5:1 elsewhere.
This leaves 100 to 150 foot wide access benches at every 100
foot lift.

Further, a 1989 amendment to the 1977 Plan that Climax submitted to the State
provided as follows: “The rock dump complexes (‘E” dump, McNulty dump, and OP
dump) are, or will be in the case of the OP dump, engineered and designed for stability,
diversion of runoff, and control of drainage.” Similarly, as noted previously, the
connection between the wastewater treatment system, the McNulty overburden pile,
and the associated southern drainage area of the WD study area has been recognized
in the NPDES/CDPS permits issued to Climax for discharges into Tenmile Creek since
at least 1977. As such, all of the surface water features in the southern drainage of the
WD study area that report to the wastewater treatment system are certainly exempt
from further permit requirements under the Clean Water Act, and pursuant to the
guidance you provided in your letter, because they were specifically designed and
constructed, and continue to function, as an integral part of an exempt treatment system
and, therefore, are not “waters of the United States.” Waste treatment systems are
excluded from the definition of “waters of the United States” under both the EPA and
Corps regulations. EPA’s Section 402 regulatory definition of “waters of the United
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States” provides that "[w]aste treatment systems, including treatment ponds or lagoons
designed to meet the requirements of [the CWA] are not waters of the United States.”
40 C.F.R. § 122.2 (emphasis added). A similar exclusion is found in the Corps and EPA
Section 404 regulatory definitions at 33 C.F.R. § 328.3(a) (Corps) and at 40 C.F.R. §
232.2 (EPA). By definition and interpretation, the waste treatment provision excludes
any waters of the U.S., including surface waters, wetlands, sediment ponds, land
contouring, and conveyance structures, such as those in the southern drainage,
designed to move water to the treatment facility. See Ohio Valley Environmental
Coalition v. Aracoma Coal Co., 556 F. 3d 177, 212-16 (4th Cir. 2009) (Court upheld
Corps conclusion that stream segments and aquatic features that linked valley fill from
strip mining operations to downstream sediment ponds were part of mining waste
treatment system, and therefore not waters of the United States); Northern California
River Watch v. City of Healdsburg, 496 Fed. 3d 993 (9th Cir. 2007), reh’g den.,
superseding and withdrawing previous decision at 457 F. 3d 1023 (9th Cir. 2006)
(Waste treatment system exemption was intended to exempt either water systems that
do not discharge into waters of the United States or waters that are incorporated in an
NPDES permit as part of a treatment system).

[l. LEGAL ANALYSIS AND RESPONSE TO CORPS PRELIMINARY ASSESSMENT

A. All of the Surface Waters and Wetlands in the Southern Drainage of the WD
Study Area that Report to the Mine’'s Wastewater Treatment System Are Non-
Jurisdictional Because They Are Part of an Exempt Waste Treatment System in
Existence Since 1974

Although your preliminary assessment appears to recognize that the surface
waters in the southern drainage that report to the wastewater treatment system are non-
jurisdictional, the letter also suggests that wetlands adjacent or proximate to such
exempt surface waters (or other fens and wetlands within the southern drainage of the
WD study area) may still be jurisdictional. This suggestion is both logically inconsistent
and contrary to the relevant regulations, case law, and federal guidance analyzed in
detail in our December 4, 2012 submission. Ordinarily, only wetlands that are adjacent
to tributaries that qualify as “waters of the United States” are jurisdictional wetlands.?
See generally Rapanos v. United States, 547 U.S. 715 (2006); EPA & Corps Guidance,
Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos
v. United States & Carabell v. United States, Dec. 02, 2008; EPA & Corps Proposed
Guidance Regarding Identification of Water Protected by the Clean Water Act, 76 Fed.
Reg. 24479 (May 2, 2011); Northern California River Watch v. City of Healdsburg, 496
Fed. 3d 993, 1001-02 (9th Cir. 2007), reh’g den., superseding and withdrawing previous
decision at 457 F. 3d 1023 (9th Cir. 2006); Ohio Valley Environmental Coalition v.
Aracoma Coal Co., 556 F. 3d 177 (4th Cir. 2009).

% Other wetlands with a significant nexus to “waters of the United States” may be jurisdictioqal._ See
Section 11.C infra for a discussion of the application of the significant nexus test to the water bodies in the

southern drainage.
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For example, if the surface water segment linking the toe of the McNulty Gulch
overburden pile to the sediment pond at the western terminus of McNulty Guich is not a
“water of the United States,” which is clear from past determinations of both the Corps
and the courts, then wetlands adjacent or proximate to those surface waters are also
not jurisdictional “waters of the United States.” Indeed, the very purpose of the waste
treatment exemption is to allow discharges into both manmade and natural
conveyances within the boundaries of an internal treatment system without the need to
obtain additional permits. See Northern California River Watch v. City of Healdsburg,
496 Fed. 3d 993, 1002 (9th Cir. 2007), reh’g den superseding and withdrawing
previous decision at 457 F. 3d 1023 (9th Cir. 2006).°

Like the surface water in the southern drainage of the WD study area, wetlands
adjacent to those surface waters ultimately drain into the sediment pond. Surface
waters and wetlands in the southern drainage of the WD study area have been
considered part of the overall treatment system, at least since 1974, and thereafter have
not been regulated as waters of the United States. Climax completed construction of the
process water circuit and related stormwater interceptor ditches in 1974 and these
activities resulted in the southern drainage area functioning as a part of the Mine's
process water area and waste treatment system. All of the principal features in the
southern drainage area were contoured and designed to convey water to the treatment
system, and the appropriate permits and approvals were in place by 1977.

B. Pre-Existing Waste Treatment Systems, Including Natural Aquatic Features,
Are Covered By the Waste Treatment Exemption

Part of the disagreement Climax has with your preliminary assessment may stem
from differing views of how the waste treatment exemption should be applied to a
treatment system that was predominately designed, constructed, and placed into
operation before enactment of relevant CWA provisions and, therefore, without the need

* For example, the Fourth Circuit, in essence, made that determination under very similar facts in a “valley
fill" mining case, Ohio Valley Environmental Coalition v. Aracoma Coal Co., 556 F. 3d 177, 209, 216 (4th
Cir. 2009). See, also Northern California River Watch v. City of Healdsburg, 496 Fed. 3d 993, 1001-02
(9th Cir. 2007), reh’g den., superseding and withdrawing previous decision at 457 F. 3d 1023 (9th Cir.
2006) discussed in detail infra.

Similar results have been reached regarding internal waste streams of wastewater treatment systems
operated by Public Owned Treatment Works (“POTW"). The Eighth Circuit in Jowa League of Cities v.
EPA, Civil Case No. 11-3412 (8" Cir. March 25, 2013), Slip Opinion at 40-41, very recently struck down a
decision by EPA to regulate the internal waste streams of POTWs in lowa without conducting an
Administrative Procedure Act rule-making: "As discussed above, [EPA’s decision] applies effluent
limitations to a [wastewater treatment] facilities internal secondary treatment process, rather than at the
end of the pipe... The EPA may regulate the pollutant levels in a waste stream that is discharged directly
into navigable waters of the United States through a 'point source'; it is not authorized to regulate the
pollutant levels in a facility's internal waste stream." /d. citing Am. lron & Steel Inst. v. EPA, 115 F. 3d 979,
996 (D.C. Cir. 1997). Climax believes the same principles should be applied at its operations for aII
wastewater treatment components in the southern drainage which insure that wastewater is conveyed to
its plant designed for ultimate treatment prior to discharge to Tenmile Creek.

CLARK HILL





July 30, 2013
Page 9

for prior Corps authorization. Climax’s exempt waste treatment system has been in
existence for many decades. As applied to mining operations, the waste treatment
system exemption continues to exempt pre-existing wetland and other aquatic features
within the boundary of the treatment system as it was initially designed and constructed.

The mining industry first confronted the issue of pre-existing waste treatment
systems when attempting to reconcile the different approaches to the exemption initially
taken by EPA and the Corps. In a successful effort to ensure that both EPA and the
Corps acknowledged that CWA permits were not required for discharges into natural
aquatic components of pre-existing wastewater treatment facilities, the mining industry
sought and obtained suspension of a portion of EPA'’s rule applying the waste treatment
exemption only to manmade bodies of water in 1980. See California Sportfishing
Protection Alliance v. California Ammonia Co., 2007 U.S. District LEXIS 8845, *17; 64
ERC (BNA) 2041 (January 29, 2007) citing 45 Fed. Reg. 48620 (July 21, 1980). See
also 40 CFR § 122.2 n. 1. As detailed in our previous submittals, the Corps’ waste
treatment exemption never had a “manmade water-body” requirement comparable to
EPA’s rule. The suspension of that EPA requirement remains in effect today, making
EPA’s wastewater treatment exemption applicable to pre-existing waste treatment
systems, and coextensive with the Corps’ historical inclusion of natural features used in
waste treatment of mine waste. EPA and the states regulate discharge of mining waste
and require treatment, such as that provided by the Climax treatment system, if
treatment reduces the discharge of pollutants as required under the NPDES permit
system. The Climax Mine and treatment system have been in existence for many years
using natural aquatic features in McNulty Gulch as key components of its engineered
treatment system, which is operated in accordance with an NPDES permit. No further
CWA permitting should be required for discharges into these pre-existing waste
treatment features which are not “waters of the United States” by virtue of the
exemption.

Perhaps the source of confusion in this point stems from the fact that most of the
decided cases involve the initial construction and creation of a waste treatment system
which, in the first instance, required issuance of a CWA 404 permit from the Corps and
NPDES permit from EPA or a State agency that administered the CWA 402. In Ohio
Valley Environmental Coalition v. Aracoma Coal Co., 556 F. 3d 177, 214-16 (4th Cir.
2009), Corps permits and NPDES permit were required for initial creation of valley fill,
sediment ponds, and a treatment system. Once the treatment system was completed,
the Court acknowledged that the stream segments (which included aquatic systems and
wetlands) that connected the “valley fill to sediment ponds” were part of the treatment
system, and consequently were not “waters of the United States.” /d. at 216.°

® See also Letter from Benjamin H. Grumble, Assistant Administrator for EPA to John Paul Woodley,
Assistant Secretary of the Army (Civil Works) (March 1, 2006)(“The waste treatment system exclusion
continues to apply to the creation or use of a waste treatment system in waters below a valley fill

permitted under CWA Section 404")
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Moreover, we do not believe a fair reading of the case law, regulations, and
guidance on the waste treatment exemption requires that each individual aquatic
feature, wetland, or other water body within the overall waste treatment system has to
be “designed” or engineered to function as part of the treatment system, so long as the
natural feature is located within the area designed, contoured, and engineered to
convey water to the treatment system. The Ninth Circuit in Northern California River
Watch v. City of Healdsburg, 496 Fed. 3d 993, 1001-02 (9th Cir. 2007), reh’g den.,
superseding and withdrawing previous decision at 457 F. 3d 1023 (9th Cir. 2006)
reviewed the significance of the word “designed” in the waste exemption regulations
and concluded that it was intended to exempt either waste water systems “that do not
discharge into waters of the United States or waters that are incorporated in an NPDES
permit as part of a treatment system.” Id. at 1001-1002. See also California Sportfishing
Protection Alliance v. California Ammonia Co., 2007 U.S. District LEXIS 8845, *18-*19;
64 ERC (BNA) 2041 (January 29, 2007)(tracing Ninth Circuit efforts to interpret
“‘designed waste treatment systems”). The Court in City of Healdsburg ultimately found
that a Basalt Pond, while potentially part of a waste treatment system, did not qualify for
the exemption because it was neither a self-contained pond (it discharged into a
navigable water), nor was it incorporated in an NPDES permit as part of a treatment
system.

The Climax Mine's treatment system is subject to a Colorado NPDES permit, as
required by the City of Healdsburg decision. That decision and the waste treatment
system regulatory exclusion provide the Corps with a direct basis to exclude the portion
of the southern drainage of the WD study area which has been routed to and treated by
the Climax mine waste treatment system. The McNulty waste area and the areas
between and beneath the stormwater interceptor ditches were specifically designed as
a waste treatment system and have consistently been identified in the applicable
NPDES/CDPS permit as components of the system.

C. In Any Event, the Water Bodies Within the Southern Drainage Do Not Have a
Significant Nexus to, or Impact Upon, Waters of the United States.

Even assuming the CWA waste treatment system exclusion does not apply,
specified wetlands within the southern drainage are still non-jurisdictional based upon
other legal and factual analysis. Wetlands, even those that are adjacent to seasonal
non-navigable secondary tributaries to traditional navigable waters, are outside the
Corps’ jurisdiction unless they significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as “navigable.” “Absent a
significant nexus, jurisdiction under the [CWA] is lacking.” Rapanos v. United States,
547 U.S. 715 (2006)(Kennedy, J., concurring). When wetlands’ effects on chemical,
physical, and biological integrity (hereinafter referred to as impacts on aquatic
resources) of covered navigable waters are speculative or insubstantial, they fall
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outside the reach of the CWA. Id. As detailed more fully in the amended WD at section
5.3.2, that is the case here. ’

Specified water from the southern drainage of the WD study area enters the
Climax process water/treatment system. The process water is reused in the mining
operation. Water intended to be discharged is conveyed to the Climax treatment system
and is physically and chemically treated to assure the discharge meets the
requirements of the CPDS permit and Colorado in-stream water quality standards. The
level of the system’s treatment is adjustable to the amount of pollutants in the waste
stream. Thus, the effects of these wetlands in the southern drainage that ultimately
convey water for processing in the mine operation or to the wastewater treatment
system on the water quality and aquatic resources in a traditional navigable stream
downstream from the treatment system discharge point after second stage metals
removal are not only insubstantial, but nonexistent. The treatment system has been
constructed with the capacity to treat the entire volume of water that is conveyed to the
treatment system from all impacted water sources within the boundaries of the site.
The wetlands within the southern drainage that convey water for use as process water
in mine operations or to the treatment system could be removed and the quality of the
discharge to Tenmile Creek would be the same. As noted by the Court in a criminal
CWA enforcement case entitled United States v. Law, 979 F. 2d 977, 979 (4th Cir.
1992) waters diverted and conveyed to a waste treatment system that collected runoff
and leachate subject to an NPDES permit are not part of the “waters of the United
States.” The Court further noted that “the origin of pollutants in the treatment and
collection ponds is therefore irrelevant. The proper focus is upon the discharge from
[the treatment ponds into tributaries of navigable waters].” Id. (emphasis added).

" The Ninth Circuit also has emphasized the importance of demonstrating significant water quality impacts
before concluding surface water or wetlands are jurisdictional. In San Francisco Baykeeper v. Cargill Salt
Division, 481 F. 3d 700 (9th Cir. 2007), Cargill and its predecessors had conducted salt-making
operations at the edge of San Francisco Bay, in Alameda County, California, since the 1860's by
evaporating water from the Bay in a series of ponds, resulting in the production of waste residue that was
heavily saline and contaminated with other pollutants. Cargill maintained a 17-acre waste containment
facility that it used for disposal of salt-processing residue in a manner that is analogous to Climax’s
overburden pile. During storms, rainwater carried residue from the upper elevation of the site, which
contained the waste pile, to the southern portion of the site where it drained into the salt sedimentation
pond. An earthen levee separated the southern edge of the pond from Mowry Slough, which the parties
agreed was a navigable tributary of San Francisco Bay. Cargill's engineering of the levees and tiered
drainage ponds channeled contaminated water to the salt sedimentation ponds, and thus functioned in a
similar way to Climax’s interceptors and contouring in the southern portion of McNulty Gulch. In reaching
its decision that the sediment pond was not a "water of the United States" simply because it was adjacent
to other navigable waters, the Court noted that, in any event, the impact from the waste pile and sediment
pond on the water quality of the Bay was remote and speculative. The Baykeeper decision is additional
authority for excluding the aquatic features in the southern drainage of McNulty Guich from CWA
jurisdiction because they do not significantly impact the water quality of other waters of the United States.
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CONCLUSION

For all of the above-stated reasons, we believe that a determination that the
portion of the southern drainage of the WD study area that reports to the Mine’s
wastewater treatment system is non-jurisdictional can be made without the need for
further field studies. We would welcome an opportunity to discuss our respective
analyses of the WD for the southern drainage at your earliest convenience.

Sincerely

C e I By

Robert M. Andersen
Counsel for Climax Molybdenum Company

Copy: Al Faustino, District Counsel, United States Army Corps of Engineers,
Sacramento District
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